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RECOVMENDED ORDER

Pursuant to notice, this cause cane before the Division of
Adm ni strative Hearings for a final hearing on May 24, 2002, in
Lakel and, Florida, before Adm nistrative Law Judge, Fred L
Bucki ne.
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STATEMENT OF THE | SSUES

The issues for determination are whether, as General Mdtors
Corporation contends in its notice letter to the Departnent of
H ghway Safety and Mdtor Vehicles (the "Departnent”), the
proposed rel ocation of Big Oaks Buick Pontiac GVC, Inc. ("Big
Caks") is exenpt fromthe requirenents of Section 320.642,
Florida Statutes, pursuant to Subsection 320.642(5)(a), which
provides that relocations within two mles of its existing
deal ership |l ocation are not to be considered an additional notor
vehi cl e deal ership, or whether, as Petitioners contend, the
relocation is to a site nore than two mles fromthe existing
deal ership, the proposed relocation constitutes an additional
deal ershi p, and the proposed action nay only be taken after
fulfilling the requirenments of Section 320.642, Florida

St at ut es.



PRELI M NARY STATEMENT

The Agency referrals for the above-styled cases were filed
on Novenber 19, 2001, and Decenber 5, 2001, respectively.
On Decenber 18, 2001, an Order to Show Cause was entered in DOAH
Case No. 01-4650 requiring the parties to show cause, no |l ater
t han Decenber 30, 2001, why this case should not be consoli dated
wi th DOAH Case No. 01-4495. On Decenber 27, 2001, DOAH Case
No. 01-4495 was scheduled for final hearing on May 22
t hrough 24, 2002, in Tallahassee, Florida. On January 2, 2002,
a Motion for Enlargenent of Tinme to Respond to Order to Show
Cause was granted, extending the tinme to January 18, 2002. On
February 14, 2002, the Order consolidating the above-styled
cases was entered. On May 10, 2002, an Anended Notice of
Heari ng was issued, scheduling the consolidated cases for final
hearing on May 24, 2002, in Lakeland, Florida. On May 20, 2002,
Cannon Aut onotive Goup, Inc., filed its nmenorandum of law in
support of determ nation that the proposed relocation is greater
than two mles. On May 21, 2002, Ceneral Modtors Corporation
filed its menorandum of |aw on the two-m | e exenption.

At the final hearing, Respondents presented the testinony
of Gregory Prather, qualified by stipulation as an expert
prof essional |and surveyor; John G ovaneti, the president and
owner of Big Oaks; and Kelly S. Roth, general nanager of Big

Caks. Respondents introduced into evidence four exhibits



(R-1 through R-4) which were adm tted w thout objection.
Petitioners presented the testinony of Robert DuBois, qualified
by stipulation as an expert professional |and surveyor, and
introduced into evidence as Exhibits P-A and P-B, which were
adm tted w thout objection.

The hearing was recorded electronically and transcri bed.
The Transcript, agreed to by the parties, was filed on
June 28, 2002. A Joint Mdtion for Enlargenent of Tine to file
Proposed Recommended Orders was granted, setting the date for
filing proposed recomended orders on July 12, 2002.

On July 16, 2002, the undersigned issued an Order requiring
Petitioners to file one additional copy of Petitioners'
Exhibit P-A, and requiring Respondents to file one copy of
Respondents' Exhibit R-3 within 20 days fromthe date of the
Order. On August 2, 2002, Petitioners and Respondents filed the
addi ti onal surveys containi ng nmeasurenment of the two-nile
exenption per the instructions contained in Finding of Fact 10
herein, as requested, and they are marked (Court Exhibit A
conposite, consisting of exhibits P-A and R3). Al nenoranda
of law, Proposed Recommended Orders, and ot her pleadi ngs have
been considered in rendering this Recomended O der.

FI NDI NGS OF FACT

Based upon observation of the witnesses while testifying,

review of the Transcript and review of the exhibits in evidence



and the pleadings contained in the file, the foll ow ng rel evant
and material facts are found.

1. Respondent, Big Gaks, is a franchised notor vehicle
deal er, owning and operating an existing deal ership situated on
a four and one-half-acre tract of |land and seeks to relocate the
deal ership to a twenty-acre tract of |and pursuant to the
exenption provided in Subsecti on 320.642(5)(a), Florida
St at ut es.

2. Big Oaks' existing dealership is | ocated at 255 West
Van Fleet Drive, Bartow, Florida, where all of its business,
service, and operational functions are conducted.

3. Big Caks proposes to relocate its dealership to a
twenty-acre site situated and abutting U S. H ghway 98, in
Bartow, Florida, north of the present location. Al dealership
busi ness functions are to be conducted on the proposed site.

4. To qualify for relocation pursuant to the exenption
provi sion st ated above, Big Oaks nust relocate by a straight-
line neasurenment within two mles of its existing |location. Big
OGaks neasured the distance of the two-mle exenption by starting
at the nearest point of its existing four and one-hal f-acre
tract of land nearest to the proposed site and going in a
straight line to the nearest point on the twenty-acre tract of

| and. This nethod of measurenent, nearest point on existing



tract to nearest proposed point of the proposed tract, resulted
in a conputed distance of 9,995 feet or 1.89 mles. (Exhibit
R- 3)

5. Petitioners, Regal Lakeland and Cannon Autonotive
G oup, Inc., are franchised notor vehicle dealers, owners and
operators of sane-line deal erships, and conpetitors with Big
Caks. Petitioners opposed Big Oaks' relocation, contending that
t he proposed relocation is not within the two-m | e exenption
provi sion provided by Subsection 320.642(5)(a), Florida
St at ut es.

6. Petitioners, using a two-mle straight-Iine nmethod of
measur enent from exi sting deal ership site to proposed deal ership
site (Exhibit P-B), selected four different starting points on
the existing site to four different points on the proposed site
with the follow ng results:

(a) starting at the furthest point of Big
Caks' existing site and nmeasuring to the
furthest point of Big Oaks' proposed site
resulted in a distance of 2.28 nles;

(b) starting at the nearest point of Big
Oaks' existing site and neasuring to the
near est point of Big Oaks' proposed site
resulted in a distance of 1.89 mles;

(c) starting at the center of Big Caks'
exi sting main building and neasuring to the
center of Big Oaks' proposed show oom

building resulted in a distance of 2.20
mles; and



(d) starting at the center drive into Big
Caks' existing site and nmeasuring to the
center drive of Big Oaks' proposed access
road resulted in a distance of 2.04 mles.

7. Petitioners contend that a "center-point-to-center-
poi nt" net hod of measurenent to nmeasure the two-mile relocation
exenption should be used. Starting at the center-point of Big
Caks' existing building on the existing site and neasuring to
the center-point of a proposed "showoom' building on Big Qaks'
proposed relocation site (Exhibit P-B) as shown on the site
pl an, Petitioners' center-point-to-center-point nethod of
nmeasuring resulted in a distance of 2.11 nmiles.

8. The parties are in agreenment that neither the Florida
Statutes nor the Florida Adm nistrative Code adopted by the
Departnment provi de gui dance for neasurenent of the two-mle
exenption concerning relocation froman existing parcel of |and
to a proposed parcel of |and, each of different size and shape.

9. The results of Big Oaks' proposed nethod of measuring
the two-mle exenption and the results of Petitioners' several
met hods of neasuring the two-m | e exenption denonstrate the need
for an objective and all-inclusive nmethod of neasurenent, one
t hat when applied wll result in a measurenment of the current
exenption rel ocation application and neasurenent of future

exenption relocation applications in an equal and all -incl usive

manner .



10. At the request of the undersigned, the parties
submtted exhibits (Court Exhibit A, conposite) depicting an
encircled center-point land tract to encircled center-point |and
tract nethod to nmeasure the "within 2 mles" exenption. The
measurenent process is as follows:

(1) identify the geographical center of
the existing land tract site fromthe | and
survey corner marker! and encircle the |and
tract of the existing dealership site;

(2) draw a two-nile straight-1ine radius?
in the direction of the proposed relocation
| and tract site;

(3) identify the geographical center of
t he proposed land tract fromthe |and survey
corner maker and encircle the proposed | and
tract deal ership site; and

(4) should any part of the encircled
proposed site extend beyond the two-nmile
straight-line radius, the proposed
rel ocation site is not "within 2 mles" of
its existing land site location®. Should the
enci rcl ed proposed site not extend beyond
the two-nmile straight-line radius, the
proposed relocation is "within 2 mles" of
its existing |ocation.

11. Accordingly, and in accordance with the above
encircled center-point to encircled center-point nethod of
measurenent, Big Oaks' relocation to the proposed site herein
above identified is not "within 2 mles" of Big Gaks' existing
deal ership site and, therefore, does not neet the limting

condition for the relocation exenption.



CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has
jurisdiction over the parties to this cause and over the subject
matter of this cause. Subsection 120.57(1) and Section 320. 642,
Fl ori da Statutes.

13. The Legislature has determ ned that "maintaining
conpetition” anmong franchi sed notor vehicle deal ers and
manuf actures is of primary concern. Accordingly, when one seeks
to establish or relocate a deal ership, the pole star of the
process is to nmaintain conpetition anong franchi sed deal ershi ps.
Section 320.605, Florida Statutes, states:

320. 605 Legislative intent. —

It is the intent of the Legislature to
protect the public health, safety, and
wel fare of the citizens of the state by
regul ating the licensing of notor vehicle
deal ers and manufacturers, maintaining
conpetition, providing consuner protection
and fair trade and providing mnorities with
opportunities for full participation as
not or vehicl e deal ers.

14. Relocation of a franchised deal ership has a direct
i mpact, financial and otherw se, on every other franchised
deal ership within the specific areas identified by the statute
bel ow. Accordingly, the statutory processes for establishnent
of and/or for relocation of a franchised deal ership are detail ed

and specific and, therefore, strictly construed. Subsection

320.642(1), Florida Statutes, provides:



(1) Any licensee who proposes to
establish an additional notor vehicle
deal ership or permt the relocation of an
exi sting dealer to a location within a
community or territory where the sane line-
make vehicle is presently represented by a
franchi sed notor vehicle dealer or dealers
shall give witten notice of its intention
by certified mail to the departnent. Such
notice shall state:

(a) The specific location at which the
addi tional or relocated notor vehicle
deal ership will be established.

(b) The date on or after which the
|icensee intends to be engaged in business
with the additional or relocated notor
vehi cl e deal er at the proposed | ocation.

(c) The identity of all notor vehicle
deal ers who are franchised to sell the sane
I ine-make vehicle with licensed |ocations in
the county or any contiguous county to the
county where the additional or rel ocated
not or vehicle dealer is proposed to be
| ocat ed.

(d) The nanes and addresses of the
deal er- operator and principal investors in
t he proposed additional or rel ocated notor
vehi cl e deal er shi p.

| medi ately upon recei pt of such notice, the
department shall cause a notice to be
published in the Florida Adm nistrative
Weekly. The published notice shall state
that a petition or conplaint by any deal er
W th standing to protest pursuant to
subsection (3) nust be filed not nore than
30 days fromthe date of publication of the
notice in the Florida Adm nistrative

Weekl y.

15. Petitioners, franchised deal erships of the same |ine-

make vehicles as Big Oaks, have standing to protest Big Oaks'

10



i ntended relocation fromits existing site to a proposed site

pursuant to the exenption of Subsection 320.642(5)(a),

St at ut es,

Fl ori da

and to require Big OCaks to conply with Subsections

320. 642(1) through 320.642(4), Florida Statutes.

16.

St at ut es,

Subsecti ons 320.642(2) through 320.642(5), Florida

provi de:

(2)(a) An application for a notor vehicle
deal er license in any comunity or territory
shal | be deni ed when

1. Atinmely protest is filed by a
presently existing franchised notor vehicle
dealer with standing to protest as defined
in subsection (3); and

2. The licensee fails to show that the
exi sting franchi sed deal er or deal ers who
regi ster new notor vehicle retail sales or
retail |eases of the sane |ine-nmake in the
comunity or territory of the proposed
deal ership are not providi ng adequat e
representation of such |ine-nmake notor
vehicles in such comunity or territory.
The burden of proof in establishing
i nadequat e representation shall be on the
| i censee.

(b) In determ ning whether the existing
franchi sed notor vehicle deal er or dealers
are providi ng adequate representation in the
comunity or territory for the |ine-nmake,

t he departnent nay consi der evi dence which
may include, but is not limted to:

1. The inpact of the establishnent of the
proposed or relocated dealer on the
consuners, public interest, existing
deal ers, and the licensee; provided,
however, that financial inpact may only be

11



considered with respect to the protesting
deal er or deal ers.

2. The size and pernmanency of investnent
reasonably nmade and reasonabl e obligations
incurred by the existing dealer or dealers
to performtheir obligations under the
deal er agreenent.

3. The reasonably expected market
penetration of the |ine-make notor vehicle
for the community or territory involved,
after consideration of all factors which may
affect said penetration, including, but not
limted to, denographic factors such as age,
i ncome, education, size class preference,
product popularity, retail |ease
transactions, or other factors affecting
sales to consuners of the community or
territory.

4. Any actions by the licensees in
denying its existing deal er or deal ers of
the sane |ine-nmake the opportunity for
reasonabl e growt h, market expansion, or
rel ocation, including the availability of
i ne-make vehicles in keeping with the
reasonabl e expectations of the licensee in
provi di ng an adequate nunber of dealers in
the conmunity or territory.

5. Any attenpts by the licensee to coerce
the existing dealer or dealers into
consenting to additional or relocated
franchi ses of the sane line-make in the
community or territory.

6. Distance, travel tine, traffic
patterns, and accessibility between the
exi sting deal er or dealers of the sane |ine-
make and the | ocation of the proposed
addi ti onal or relocated deal er.

7. \WWether benefits to consuners wll
likely occur fromthe establishnent or
rel ocati on of the deal ership which the
protesting deal er or deal ers prove cannot be

12



obt ai ned by ot her geographic or denographic
changes or expected changes in the community
or territory.

8. Wiether the protesting deal er or
deal ers are in substantial conpliance with
their deal er agreenent.

9. VWiether there is adequate interbrand
and intrabrand conpetition with respect to
said line-make in the community or territory
and adequately conveni ent consuner care for
the notor vehicles of the |ine-nmake,

i ncl udi ng the adequacy of sales and service
facilities.

10. \Whether the establishnment or
rel ocati on of the proposed deal ership
appears to be warranted and justified based
on econom ¢ and marketing conditions
pertinent to deal ers conpeting in the
community or territory, including
antici pated future changes.

11. The volune of registrations and
servi ce business transacted by the existing
deal er or dealers of the sane |ine-nake in
the relevant community or territory of the
proposed deal ershi p.

(3) An existing franchised notor vehicle
deal er or dealers shall have standing to
protest a proposed additional or rel ocated
not or vehicl e deal er where the existing
not or vehicle deal er or deal ers have a
franchi se agreenent for the sane |ine-nake
vehicle to be sold by the proposed
additional or relocated notor vehicle dealer
and are physically located so as to neet or
satisfy any of the follow ng requirenments or
condi ti ons:

(a) If the proposed additional or
rel ocated notor vehicle dealer is to be
| ocated in a county with a popul ati on of
| ess than 300, 000 according to the nost
recent data of the United States Census

13



Bureau or the data of the Bureau of Economni c
and Busi ness Research of the University of
Fl ori da:

1. The proposed additional or relocated
not or vehicle dealer is to be located in the
area designated or described as the area of
responsi bility, or such simlarly designated
area, including the entire area designated
as a multiple-point area, in the franchise
agreenent or in any related docunent or
commtnment with the existing notor vehicle
deal er or dealers of the sane |ine-nake as
such agreenent existed upon Cctober 1, 1988;

2. The existing notor vehicle deal er or
deal ers of the sane |ine-nake have a
i censed franchise location within a radi us
of 20 mles of the |ocation of the proposed
addi tional or relocated nptor vehicle
deal er; or

3. Any existing notor vehicle dealer or
deal ers of the sanme |ine-make can establish
t hat during any 12-nonth period of the 36-
nonth period preceding the filing of the
licensee's application for the proposed
deal ershi p, such dealer or its predecessor
made 25 percent of its retail sales of new
not or vehicles to persons whose registered
househol d addresses were |ocated within a
radius of 20 mles of the | ocation of the
proposed additional or relocated notor
vehi cl e deal er; provided such existing
dealer is located in the same county or any
county contiguous to the county where the
addi tional or relocated dealer is proposed
to be | ocat ed.

(b) If the proposed additional or
rel ocated notor vehicle dealer is to be
| ocated in a county with a popul ati on of
nmore than 300, 000 according to the nost
recent data of the United States Census
Bureau or the data of the Bureau of Economc
and Busi ness Research of the University of
Fl ori da:

14



1. Any existing notor vehicle dealer or
deal ers of the sanme |ine-make have a
licensed franchise |ocation within a radius
of 12.5 mles of the |location of the
proposed additional or relocated notor
vehi cl e deal er; or

2. Any existing notor vehicle deal er or
deal ers of the sanme |ine-make can establish
t hat during any 12-nonth period of the 36-
nonth period preceding the filing of the
licensee's application for the proposed
deal ershi p, such dealer or its predecessor
made 25 percent of its retail sales of new
not or vehicles to persons whose registered
househol d addresses were |located within a
radius of 12.5 mles of the |location of the
proposed additional or relocated notor
vehi cl e deal er; provided such existing
dealer is located in the sane county or any
county contiguous to the county where the
addi tional or relocated dealer is proposed
to be | ocat ed.

(4) The department's decision to deny
i ssuance of a license under this section
shall remain in effect for a period of 12
mont hs. The departnent shall not issue a
license for the proposed additional or
rel ocated notor vehicle dealer until a final
deci sion by the departnment is rendered
determ ning that the application for the
not or vehicle dealer's |license should be
gr ant ed.

(5) The opening or reopening of the sane
or a successor nmotor vehicle dealer within
12 nont hs shall not be considered an
addi tional notor vehicle dealer subject to
protest within the neaning of this section,
i f:

(a) The opening or reopening is within
t he sane or an adjacent county, is wthin 2
mles of the former notor vehicle dealer
| ocati on,

15



(b) The proposed |location is further from
each existing dealer of the sanme |ine-nmake
than the prior location is from each deal er
of the sane line-nake within 25 mles of the
new | ocati on,

(c) The opening or reopening is within
6 mles of the prior location and, if any
exi sting notor vehicle deal er of the sane
line-make is |ocated within 15 mles of the
former | ocation, the proposed |ocation is no
closer to any existing dealer of the sane
l'i ne- make, or

(d) The opening or reopening is within 6
mles of the prior location and, if al
exi sting notor vehicle dealers of the sane
line-make are beyond 15 miles of the forner
| ocation, the proposed location is further
than 15 miles fromany existing notor
vehi cl e deal er of the sane |ine-nake

Any ot her such opening or reopening shal
constitute an additional notor vehicle
dealer wthin the nmeaning of this section.
(enmphasi s added)

17. The first issue to address is one of statutory
construction. It is true that Subsection 320.642(5)(a), Florida
Statutes, does not prescribe howthe "within 2 mles" of
exi sting deal ership location in the statute shall be neasured.
However, in the absence of anything in the statute to the
contrary, the undersigned finds that the legislative intent was
that this distance of "2 mles" neant "2 mles" in a straight

line fromthe existing deal ership |location to the proposed

deal ership | ocation

16



18. In statutory construction, courts have assuned that
when the Legi sl ature used certain exact words or exact phrases
in the various subsections of a statute to nean the sane thing,
and in a broad sense the subsections of the chapter are in pari_
mat eri al and should, to the extent that understandi ng of one
subsection may aid in interpretation of the other subsection, be

read and considered together. See Goldstein v. Acne Concrete

Corp., 103 So. 2d 202 (Fla. 1958). Applying the above
assunption of the court to reading the above statute from
Subsections 320.642(2) through 320.642(5), places in context the
| egi sl ative concerns with nmai ntaining conpetition between sane
line franchi sed deal erships and the restrictive limtation to be
read in the rel ocation exenption of Subsection 320.642(5)(a),

Fl ori da Stat utes.

19. The contention of Big Oaks is that in the phrase
"within 2 mles of the forner notor vehicle dealer |ocation,”
the word "location” neant the |egal description of the |egal
boundary of the deal ership property reflecting that the rel evant
point of origin for nmeasurenent of the two-mle distance should
be the property's boundary rather than a particular buil ding or
ot her point within the boundary.

20. Big OGaks al so contends that any neasuring schene that
requires the entire proposed site to be within the two-mle ring

woul d viol ate sound principles of statutory construction; that

17



nmeasuring the di stance between a particular building is contrary
to the statute and the evidence; and a center-to-center
measur enent woul d reduce the two-mle ring and would invite
nmet hodol ogy di sputes whenever the property is irregular in
shape.

21. Big Caks is correct in its contention that the word
"l ocation" neans the | egal description of the | egal boundary of
the deal ership property. By identifying the geographical
center-point of the |legal description of the existing and of the
proposed deal ership sites, encircling each site could
accommodate |large, small and irregul ar shaped sites, thereby
mai ntaining the integrity of both the |egislative intent of
mai nt ai ni ng conpetition anong sane-|ine deal erships and the
rel ocation of the dealer's total business and service functions,
within a two-mle straight-1line nmeasurement fromthe existing
site, in toto.

22. Big Oaks' second contention, that any requirenent for
t he proposed relocation site to be entirely within the two-nile
ring woul d violate sound principles of statutory construction,
m sses the mark and ignores the intent of the Legislature to
mai ntai n conpetition anong sane-|ine deal erships.

23. Applying the above statutory construction to
Subsections 320.642(2)(a) through 320.642(3), Florida Statutes,

above, the Legislature used the term"within a radius of

18



in Subsections (3), (3)(b), 3(b)1l., (3)(b)2., (5)(a), (5)(b),
and (5)(c), in the restrictive sense, evidencing an intent to
[imt relocation of a same-line dealership to "within" a
specific distance fromits existing deal ership |ocation.
Conversely, in Subsection (5)(d), the Legislature's use of the

words "further than . . ." evidences the intent of a non-

restrictive use of the limting term"within " (Enphasis added)
24. Based upon the Findings of Fact herein above, a plain
readi ng denonstrates that the |legislative intent of Subsection
320.642(5)(a), Florida Statutes, to exenpt sane-line deal erships
seeking to relocate fromchall enges by ot her sane-line
deal erships, only if and when the proposed relocation site? is
within the specific distance of "2 mles" fromthe existing
site. Al other relocation applicants nmust conply with
requi rements contained in Subsections 320.642(1) through
320. 6421(4), Florida Statutes.
25. The carefully drawn exenption provision of Subsection
320. 642(5)(a), Florida Statues, reflects a deliberate
| egi slative choice to afford the benefit of this narrow two-mle
exenption to existing sanme-line deal erships, |ike Big Oaks, and
afford conpetitive protection to other sane-line deal erships,
i ke Petitioners, who would be subjected to territorial
i ntrusions by anot her sane-line deal ership relocation absent the

saf eguards and opportunity to chall enge such sane-1ine

19



rel ocation specified in Subsections 320.642(1) through
320. 642(4), Florida Statutes.

26. Big Oaks further contends that neasuring fromthe
nearest corner to nearest corner is the sinplest and nost
precise way to satisfy the statutory requirenents for exenption

citing State ex rel. Fronton Exhibition Co. v. Stein, 198 So. 82

(Fla. 1940). Big QGaks' proposed neasuring nethod, nearest
corner to nearest corner, ignores not only the |egislative
i nt ended pur pose of maintaining conpetition by the limting
di stance of the exenption provision but also ignores the reality
of irregular shapes and varying acreage sizes of present and
future deal ership sites upon which relocation is sought.
Conversely, the encircled radius of the existing site, a
straight-line two-nmile, to the encircled radius of the proposed
site nmethod of neasurenent is equally applicable to al
relocation applications, accommodating any and all irregul ar
shaped acreage and acreage different sizes of both existing and
proposed particles of |and.

27. In Fronton, the Court was confronted with a statute
that provided that no permt shall be issued for operation of a
Jai-a-Lai Fronton to be constructed or operated "within 1,000
feet of any existing church or public school,” and held that the
di stance of "1,000 feet" neant 1,000 feet nmeasured in a straight

line. Addressing this matter, the Court was confronted first

20



with statutory construction, and concluded that the |egislative

intent was that the "di stance of one thousand feet neant one

t housand feet in a straight line." Also, true in the case at

bar, "within 2 mles" contained in Subsection 320.642(5)(a),

Florida Statutes, neans a two-m |l e straight-1ine neasurenent.
28. The Court in Fronton went on to address the

application of the prohibition of no construction within 1,000

feet of public school. 1n doing so, the Court enployed an
anal ysis of the functions of a "public school.” Wth particular
note that "the word 'school' is a generic term denoting 'an

institution or place for instruction or education, or the
col l ective body of instructors and pupils in any such place or
institution'; that a school is not neasured by walls of a
bui l di ng; that two or nore schools nmay exist in one building;
and that it is 'a place where systematic instruction in useful
branches is given by nethods comon to schools and institutions
of learning,"" Id. at 87. The Fronton Court adopted the
broadest functional definition of a public school to nean the

physi cal | and di nensions necessary for the performance of al

"school functions" of the school under consideration. The Court

adopted the definition of "school"” as found by the Suprene Court

of Kansas, In re Sanders, 53 Kan. 191, 36P, 384, 349, 23 L.R A

603, as "Any place or neans of discipline, inprovenent,
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instruction, or training," including "school," "school center,"

"school plant" and "school site."” 1d.

29. Subsections 320.60(11)(a) and (b), Florida Statutes,
defines not only notor vehicle dealer but also lists those
functions engaged in by each notor vehicle dealer as foll ows:

(11)(a) "Mdtor vehicle dealer” means any
person, firm conpany, corporation, or other
entity, who,

1. Is licensed pursuant to s. 320.27 as a
"franchi sed notor vehicle dealer" and, for
conmm ssion, noney, or other things of val ue,
repairs or services notor vehicles or used
not or vehi cl es pursuant to an agreenent as
defined in subsection (1), or

2. \Wo sells, exchanges, buys, |eases or
rents, or offers, or attenpts to negotiate a
sal e or exchange of any interest in, notor
vehi cl es, or

3. Wio is engaged wholly or in part in
t he busi ness of selling notor vehicles,
whet her or not such notor vehicles are owned
by such person, firm conpany, or
cor poration.

(b) Any person who repairs or services
three or nore notor vehicles or used notor
vehicles as set forth in paragraph (a), or
who buys, sells, or deals in three or nore
not or vehicles in any 12-nonth period or who
offers or displays for sale three or nore
nmotor vehicles in any 12-nonth period shal
be prima facie presuned to be a notor
vehicle dealer. The terns "selling" and
"sal e" include | ease-purchase transactions."”

30. Applying the functional definition analysis to the

case at bar, the term"notor vehicle dealer" as defined
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her ei nabove, includes functions to be conducted by a notor
vehi cl e deal er or could be conducted by a notor vehicle dealer
on a specific site, and all functions conducted or could be
conducted by a notor vehicle dealer on a proposed site. The
exenption allows for all functions of a franchised notor vehicle
deal er, not just a building or a specific |location on a site, to
nmove froman existing |ocation to a proposed |location, Iimted
only by a straight-line two-mle distance.

31. Thus, to neasure from any sel ected point of the
exi sting dealership site to any sel ected point on the proposed
deal ership site, other than the encircled radius of existing
sites and the encircled radius of proposed sites, would be
contrary to the "within 2 mles" limtation as provided by the
exenption provision herein under consi dered.

32. In the case at bar, accepting the nmethod of neasuring
the two-nmil e exenption advanced by Bi g Oaks, the proposed
relocation site is located at a distance less than two mles
fromthe existing dealership site. Conversely, accepting the
met hod of neasuring the two-mle exenption advanced by
Petitioners, the proposed relocation is |ocated at a distance
greater than two mles fromthe existing dealership site. Each
result is dependent wholly upon the initial selection of a
desired starting point on the existing site and sel ection of the

desired reference-point on the proposed site. The result of
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t hose met hods of neasurenment, advantage to the proposed

rel ocating deal ershi p and/ or di sadvantage of sane-line
conpetitors, is clearly not the legislative intent of exenption
fromthe rigorous requirenents of Section 320.642(1), Florida
St at ut es.

33. In the case at bar, the proposed relocation site of
the Big Oaks' dealership, identified by its encircled
geogr aphi cal center-point |egal description, lies at a distance
greater than the [imting two-mle straight-line distance from
the Big Oaks deal ership's existing |land tract also identified by
its encircled geographical center-point |egal description;
therefore, the relocation site proposed by Big Gaks does not
qualify for the exenption as provided in Subsection
320. 642(5)(a), Florida Statutes.

34. Based upon the Findings of Fact herein above, Big
Caks', a franchi sed deal ership, proposed relocation is not
within the two-mle straight-line neasurenent exenption and
woul d constitute an additional dealership within the meani ng of
Section 320.642, Florida Statutes.

35. Therefore, prior to relocation taking place, Big Oaks
and CGeneral Modtors Corporation and the Departnent shall be
required to conply with the notice requirenents providing samne-

line franchi sed deal ershi ps an opportunity to demand an
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establ i shnent determ nation as authorized by Section 320. 642,
Fl ori da Stat utes.

RECOMVENDATI ON

It is RECOMWENDED t hat the Departnment of Hi ghway Safety and
Mot or Vehicles enter a final order DI SM SSING the Protests filed
in this cause as premature, and ORDER the proposed additional
deal ership be noticed as required by Section 320.642, Florida
St at ut es.

DONE AND ENTERED this _ day of August, 2002, in

Tal | ahassee, Leon County, Florida.

FRED L. BUCKI NE

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this day of August, 2002.

ENDNOTES

1/ Corner marker is the point that every Florida |Iicensed | and
surveyor begins his or her land survey. See Exhibit R 2,

"Begi nning at the northeast corner of the northeast quarter

oo ." Contrary to Big OGaks' contention that |ocation of the
center-point of a parcel is different for each parcel of |and
and unreliable, the geographical center point for each parcel is
different but can be determ ned for every parcel of |and
surveyed by a Florida licensed | and surveyor.

25



2/ Radius neans a line segnent that joins the center with any
other point on its circunference and/or a |ine segnment that
joins the center of a sphere with any point on its surface
and/or a line segnent that joins the center of a regular polygon
to any of its vertices [polygon]: a closed plane figure bounded
by three or nore |ine segnents. Anerican Heritage Dictionary,
page 1077 and page 1016.

3/ Location, within the context of this Recomended Order,
means a tract of |and that has been surveyed and marked off.
Anerican Heritage Dictionary, page 765.

4/ Site neans the place of plot of |and where sonethi ng was,
is, or is to be located. Anerican Heritage Dictionary, page
1210.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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